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Guidance on representative actions 
Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 
CHUA HUI HAN EUNICE∗ 
In Koh Chong Chiah and others v Treasure Resort Pte Ltd,1 the Court of Appeal issued a 
comprehensive judgment outlining when representative actions may be brought pursuant to 
O 15 r 12 of the Rules of Court,2 which provides that:  
Where numerous persons have the same interest in any proceedings, … the 
proceedings may be begun, and, unless the Court otherwise orders, continued, by or 
against any one or more of them as representing all or as representing all except one 
or more of them [emphasis added]. 
 
Background and case summary 
The appellants sued, inter alia, the resort manager respondent, Treasure Resort Pte Ltd, on 
behalf of themselves and 202 other members of Sijori Resort Club, Sentosa (the “Club”). 
They had originally applied for membership to the Club from Sijori Resort (Sentosa) Pte Ltd 
(“Sijori”) and paid the requisite fees to Sijori. As this occurred over a number of years, there 
were eight different versions of the membership application forms.  
Sijori later sold the Club to the respondent along with the existing Club memberships. The 
respondent, via another company, offered new membership contracts through 
correspondence to the existing Club members at a price five and a half times the original 
fees, which were also subject to further increases. The appellants and other members of the 
Club were dissatisfied and they commenced suit for breach of contract, repudiation of 
contract and misrepresentation.  
                                                          
∗ LLB (NUS); LLM (Harvard). Assistant Registrar, Supreme Court of Singapore. The views expressed here are 
entirely personal. 
1 [2013] SGCA 52. 
2 Rules of Court (Cap 322, R 5, Rev Ed 2006). 
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The respondent applied to discontinue the suit on the ground that the appellants did not 
have the requisite “same interest” in O 15 r 12(1) of the Rules of Court to maintain a 
representative action. 
The High Court held that the appellants and those they sought to represent did not have the 
“same interest” in respect of their contract claims because they became members of the Club 
at different times and under different arrangements although all of them had to rely on the 
agreement between Sijori and the respondent to transfer the Club memberships.3 Each of 
them would have to take the stand to prove the terms of each of their contracts with Sijori 
and that those terms had been novated to the respondent. In respect of the 
misrepresentation claim, the High Court likewise concluded that there was insufficient 
commonality because there were issues of differing membership agreements, whether the 
same representations had been made to all the appellants and those they sought to 
represent, and whether they relied on the representations and if so to what extent.4 The High 
Court was further troubled by the matter of damages as the appellants and those they sought 
to represent, if successful, would have to return to court to prove individually the damages 
each suffered.5 
In its view, allowing a representative action to proceed would be a “time-consuming, costly 
but ultimately fruitless exercise”; it accordingly ordered the action to be discontinued.6 
On appeal, however, the Court of Appeal reached different conclusions and laid out a two-
stage approach towards determining whether a representative action under O 15 r 12(1) of 
the Rules of Court was suitable. 
First, the claimants must satisfy the jurisdictional threshold requirement of possessing the 
“same interest”. Second, assuming the first requirement is met, then the court may “exercise 
its discretion to discontinue the proceedings in question as a representative action where the 
overall circumstances of the case so justify.”7 
In general, O 15 r 12(1) is to be applied in a “broad and flexible” manner to facilitate access to 
justice.8 However, the court will also strive to strike a balance between the interests of the 
claimants and those of the defendants, who may suffer prejudice such as being unable to 
obtain discovery against those persons sought to be represented, being unable to cross-
examine those persons sought to be represented, and not being entitled to seek costs against 
those persons sought to be represented in the event of successfully defending the action.9 
More particularly, the Court of Appeal held that the first stage “same interest” requirement 
may be met where the following are satisfied:10 
                                                          
3 Koh Chong Chiah and others v Treasure Resort Pte Ltd and another [2013] 1 SLR 1069 at [41], [63]. 
4 Koh Chong Chiah and others v Treasure Resort Pte Ltd and another [2013] 1 SLR 1069 at [42]. 
5 Koh Chong Chiah and others v Treasure Resort Pte Ltd and another [2013] 1 SLR 1069 at [3]. 
6 Koh Chong Chiah and others v Treasure Resort Pte Ltd and another [2013] 1 SLR 1069 at [74]. 
7 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [29]. 
8 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [32]–[34]. 
9 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [36]–[37]. 
10 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [78]. 
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(1) the class of represented persons is capable of clear definition in that members 
of the class of represented persons can be identified by “an objective criterion which 
bears a rational relationship to the common issues being asserted”.11 
(2) the proposed representatives “adequately represent the interests of the class 
of represented persons, and must vigorously and capably prosecute the interests of 
the entire class”.12 
(3) “there are one or more significant issues of fact or law common to all the 
claimants for determination by the court”.13 This applies to both contractual and 
tortious claims.14 As a general guideline, “where the legal and factual inquiry required 
for the determination of an issue in a claim in a representative action is also relevant 
to the determination of the same issue in the other claims in the representative 
action, … it [would be] highly probable that the issue is common to all the 
claimants.”15 The court will compare the significance of the common issues between 
claimants with the significance of the differing issues.16 
(4) all the claimants must benefit from the relief granted by the court and must 
have the same interest in the relief granted by the court.17 
In relation to the second stage of the inquiry, the court will consider, inter alia, the following 
factors:  
(1) the existence of separate defences against different claimants;18 
(2) whether it is necessary to examine each class member in discovery; 19 
(3) whether there are important issues raised by some class members but not 
others;20 
(4) whether the proposed class is so small that joinder would be a better 
solution;21 and 
(5) costs considerations.22 
                                                          
11 Ibid. 
12 Ibid. 
13 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [57]. 
14 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [58]. 
15 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [59]. 
16 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [60]. 
17 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [71]. 
18 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [67]–[70]. 
19 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [82], citing Western Canadian 
Shopping Centres Inc v Dutton [2001] 2 SCR 534 at [42]. 
20 Ibid. 
21 Ibid. 
22 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [83]. 
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The court’s approach will be to balance the procedural limitations of a representative action 
against the procedural convenience arising from the use of the representative action 
procedure.23 
The Court of Appeal carefully applied these principles to the claims brought by the 
appellants. It held that the claim for breach of contract did not satisfy the “same interest” 
requirement because of the different circumstances surrounding the alleged breaches of 
contract as between the various claimants. However, the “same interest” requirement was 
satisfied in relation to proving the alleged novation of the original membership agreements 
to the respondent, the terms of the membership transfer agreement, the repudiation of the 
respective member agreements between the claimants and the respondent, and the claim in 
misrepresentation. 
The Court of Appeal emphasised the common means that the claimants would have in 
proving these matters (in that the trial court would be faced with common issues and would 
have to examine common documents and acts), rather than whether there was commonality 
in terms of substance. It also observed that the relief sought by the claimants was declaratory 
in nature and did not require the assessment of damages on a personal basis. Hence, the 
“same interest” requirement was not offended.24 
At the second stage, the Court of Appeal was of the view that there would be considerable 
time and costs savings by allowing the representative action to proceed which would not be 
outweighed by the possible prejudice to the respondent.25 
Commentary 
This judgment is the first opportunity the Court of Appeal has had to deal directly with the 
nature of and approach to be taken towards representative actions under O 15 r 12 of the 
Rules of Court and is invaluable for that reason.  
An interesting aspect of this decision is the broad and flexible approach endorsed by the 
court with the view of facilitating the conduct of mass litigation and the efficient 
administration of justice.26 This view had also been expressed by Professor Jeffrey Pinsler SC 
given the absence of any other available form of class action or case-managed group 
litigation system in Singapore.27 
Although the court limited its pronouncements to the situation of a representative action 
brought by claimants as opposed to a passive representative proceeding where numerous 
defendants are sued, it is likely that a similarly expansive and practical approach will be 
taken in respect of a passive representative proceedings.  
                                                          
23 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [84]. 
24 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [110]. 
25 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [129]–[135]. 
26 Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [86]. 
27 Jeffrey Pinsler SC, Principles of Civil Procedure (Academy Publishing, 2013) at paras 07.048–07.053, cited 
approvingly in Koh Chong Chiah and others v Treasure Resort Pte Ltd [2013] SGCA 52 at [33]. 
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It is noted that representative actions brought pursuant to O 15 r 12 are rare in the Singapore 
courts, one prominent and recent example being Raffles Town Club Pte Ltd v Tan Chin 
Seng,28 where the representative action involved ten plaintiffs who brought suit on behalf of 
4,885 other persons.29 This paucity has been put down to the following factors: 
(1) the general rule that costs follow the event;30 
(2) the absence of contingency fees;31 
(3) the absence of awards of punitive damages;32 and 
(4) the notion that a claim should not be prosecuted unless the claimant has 
consented to the action.33 
A similar situation exists in Hong Kong, which also has a provision34 identical to our O 15 r 
12. In May 2012, the Law Reform Commission of Hong Kong (“the Commission”) issued a 
report on class actions (“the Report”)35 six years after looking into the matter. The Report 
recommended that Hong Kong implement a comprehensive class action regime with, inter 
alia, a certification stage, incorporation of alternative dispute resolution, a default opt-out 
position for members of a class residing in Hong Kong and a default opt-in position for those 
outside, as well as the establishment of a class action fund.36 
The Commission was of the view that introducing a class action mechanism would better 
achieve policy objectives like greater access to justice, facilitating final resolution and 
promoting judicial efficiency. It also noted that “a class action regime could redress the 
imbalance of resources between the consumer and the corporate sector”.37 
On 27 November 2012, the Hong Kong Department of Justice announced its intention to set 
up a working group to study and consider the proposals of the Commission and it is likely 
that it will take some time before the working group completes its task.38 It will be 
                                                          
28 [2005] 4 SLR(R) 351. 
29 See Jeffrey Pinsler SC, Principles of Civil Procedure (Academy Publishing, 2013) at para 07.047. The action 
was initiated by two club members who created an internet web page that enabled the views of other club 
members to be sought. 
30 See Molly Lim SC and Roland Tong, “Class and Public Interest Litigation: The Raffles Town Club Saga” [2006] 
ALA 5 at 8–9; Alexander Loke Fay Hoong, “Mounting Hurdles in Securities Litigation: Addressing the Funding 
and Collective Action Issues” [2010] 22 SAcLJ 660 at paras 23–41. 
31 Ibid. 
32 Molly Lim SC and Roland Tong, “Class and Public Interest Litigation: The Raffles Town Club Saga” [2006] ALA 
5 at 9. 
33 According to one commentator: “This consent requirement weighs down the aggregation of individually non-
recoverable claims, and thus impedes the quick aggregation of claims to reach levels which render their 
prosecution economical.” Alexander Loke Fay Hoong, “Mounting Hurdles in Securities Litigation: Addressing the 
Funding and Collective Action Issues” [2010] 22 SAcLJ 660. 
34 Rules of the High Court (Cap 4A) (Hong Kong), O 15 r 12(1). 
35 Hong Kong Law Reform Commission Report, “Class Actions”, available online: <http://www.hkreform.gov 
.hk/en/docs/rclassactions_e.pdf> (last accessed 15 October 2013). 
36 Ibid. 
37 Ibid at para 3.72. 
38 Chris Dobby, “Law Reform Commission report on class actions in Hong Kong (update)” Lexology, 31 March 
2013, available online: <http://www.lexology.com/library/detail.aspx?g=3fb37e0f-a556-458c-9272-
196fd452dd29> (last accessed 15 October 2013). 
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worthwhile observing the developments in Hong Kong in this respect. It has been noted, 
however, that as at October 2012, only three of the more than 20 reports released by the 
Commission in the last ten years have led to new laws in Hong Kong.39 
In a 2006 article, it was said by two commentators that the relevant authorities in Singapore 
were “looking into amending the rules governing representative proceedings”.40 Since then, 
it appears that no amendments have been made to O 15 r 12.  
Given the latest Court of Appeal decision, it may seem that there would be less impetus for 
legislative amendment than before due to the detailed guidance provided on the use of O 15 r 
12 and the willingness of the court to take a practical and realistic approach when applying 
that provision.  
There also appears to be little demand for the use of representative proceedings in Singapore 
in the consumer context given the existence of alternative avenues for redress.41 An example 
would be through the Consumer Protection (Fair Trading) Act,42 which was amended in 
2009 to cover financial products and services, and then again in 2012 to include a “lemon 
law” to give consumers additional redress with respect to defective goods. Strong 
governmental action where vulnerable consumers are concerned has also served to avert 
mass litigation, for example, after the collapse of Lehman Brothers in 2008, the Monetary 
Authority of Singapore issued a strong statement urging banks not to be overly legalistic and 
to do the right thing, resulting in 58% of investors receiving compensation after lodging 
complaints.43 
Further, introducing a class action regime will not necessarily lead to the achievement of 
improved access to justice and efficient judicial administration without a change in the 
litigation climate. This is particularly in relation to the other factors identified above that 
have been cited for the paucity of mass litigation in Singapore (although it would seem that 
there has recently been a renewed push for permitting contingency fee arrangements).44 
At present, however, it appears that dramatic legislative amendment to the representative 
action mechanism in Singapore may not occur in the near future. 
About SLW Commentaries 
SLW Commentaries are short reviews or commentaries of the latest Singapore Supreme Court judgments, taking 
an analytical and “big picture” approach on legal developments. Although consisting primarily of commentaries 
on Supreme Court judgments, SLW Commentaries also include well-written articles on recent legislative changes. 
Interested contributors may write to SLW for more information. 
                                                          
39 Dennis Brock et al, “Reaction to the proposal for a class action regime in Hong Kong” Lexology, 2 October 
2012, available online: <http://www.lexology.com/library/detail.aspx?g=805adb30-a8e4-4a5d-8993-
1736d5b8f4b0> (last accessed 15 October 2013). 
40 Molly Lim SC and Roland Tong, “Class and Public Interest Litigation: The Raffles Town Club Saga” [2006] ALA 
5 at 23. 
41 The author is grateful to Leong Kwang Ian for sharing his views on this matter. 
42 Cap 52A, 2009 Rev Ed. 
43 “58% of investors who complained about Lehman-linked products to be compensated” Channel News Asia, 16 
January 2009. 
44 Andy Ho, “Let David Take on Goliath” The Straits Times, 2 August 2013;  Daniel Chia, “Contingency fees for 
lawyers can promote dispute resolution” The Straits Times,  17 August 2013. 
